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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KENNETH ALLEN GREENWOOD, )
)
Defendant-Appellant.
)
_______________________________)

NO. 45900
MINIDOKA COUNTY NO. CR-2015-3185

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Kenneth Allen Greenwood appeals from the district court’s Order Denying Motion for
Reconsideration of Sentence I.C.R. 35. Mr. Greenwood was sentenced to a unified sentence of
five years, with two years fixed, for his grand theft by possession of stolen property conviction.
Mindful that he did not provide any new or additional information in his motion, he asserts that
the district court abused its discretion by denying his Rule 35 motion for a reduction of sentence.

Statement of the Facts & Course of Proceedings
On October 15, 2015, an Information was filed charging Mr. Greenwood with two counts
of grand theft by possession of stolen property, operating a motor vehicle while under the
1

influence, and possession of drug paraphernalia. (R., pp.33-36.) He entered a guilty plea to one
count of grand theft by possession of stolen property and the remaining charges were dismissed.
(R., pp.41-43, 64-65.) He was sentenced to a unified sentence of five years, with two years
fixed, suspended for a three year probationary term. (R., pp.81-83.)
In November of 2017, a Report of Probation Violation was filed alleging that
Mr. Greenwood had violated the terms of his probation.

(R., pp.97-100.) He admitted to

violating the terms of his probation by committing a new crime, failing to report as directed, and
using controlled substances. (Tr., p.11, L.4 – p.13, L.14) The district court revoked probation,
reimposed the previously suspended sentence, and retained jurisdiction. 1

(R., pp.124-125.)

Mr. Greenwood filed a Motion to Reconsider Sentences timely from the district court’s
order revoking probation. (R., pp.129-130.) The district court denied the motion. (R., p.131.)
Mr. Greenwood filed a Notice of Appeal timely from the district court’s Order Denying Motion
for Reconsideration of Sentence I.C.R. 35. (R., pp.138-139.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Greenwood’s Idaho Criminal Rule
35 Motion for a Reduction of Sentence?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Greenwood’s Rule 35 Motion For
A Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
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As of the filing of this Appellant’s Brief, Mr. Greenwood remains on a period of retained
jurisdiction.
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the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984)). “The criteria for examining rulings denying the requested leniency are the
same as those applied in determining whether the original sentence was reasonable.” Id. (citing
Lopez, 106 Idaho at 450).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). In order to show an abuse of discretion, Mr. Greenwood must show that in
light of the governing criteria, the sentence was excessive considering any view of the facts. Id.
(citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v.
Brown, 121 Idaho 385 (1992)). “When presenting a Rule 35 motion, the defendant must show
that the sentence is excessive in light of new or additional information subsequently provided to
the district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203
(2007).
Appellate courts use a three-part test for determining whether a district court abused its
discretion: (1) whether the court correctly perceived that the issue was one of discretion; (2)
whether the court acted within the outer boundaries of its discretion and consistently with the
legal standards applicable to the specific choices available to it; and (3) whether it reached its
decision by an exercise of reason. State v. Stevens, 146 Idaho 139, 143 (2008) (citing Sun Valley
Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)). Mr. Greenwood asserts that
the district did not reach its decision, denying his Rule 35 motion, by an exercise of reason.
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Mindful that he did not provide any new or additional information in support of his Rule
35 motion, Mr. Greenwood asserts the district court abused its discretion in denying his Rule 35
motion.

He asserts that the following mitigating factors support a reduction of sentence:

remorse (PSI, p.4), status as a first time felony offender (PSI, pp.4-6), youthful age (PSI, p.1),
mental health issues (PSI, pp.12, 15, 31), and substance abuse issues coupled with a desire for
treatment (PSI, pp.12, 13, 15, 31, 41, 42). See State v. Nice, 103 Idaho 89, 91 (1982); State v.
Alberts, 121 Idaho 204, 209 (Ct. App. 1991); Hollon v. State, 132 Idaho 573, 581 (1999); State v.
Caudill, 109 Idaho 222, 224 (1985).
Mr. Greenwood asserts that in light of the foregoing mitigating factors, the district court
abused its discretion in denying his Rule 35 motion.

CONCLUSION
Mr. Greenwood respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the order denying his Rule 35 motion be vacated and
the case remanded to the district court for further proceedings.
DATED this 19th day of October, 2018.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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DEPUTY ATTORNEY GENERAL
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